Town Council Meeting: 10 March 2008

" T Town of Garrett Park Regular Meeting of Town Council
ﬂg\{.’\ﬁ PO Box 84 Garrett, Park Town Hall
N ‘\‘F\‘ DX 4600 Waverly Avenue 10814 Kenilworth Avenue
| Q\ﬁ W | Garrett Park, MD 20896 Garrett Park, MD 20896
MINUTES

Meeting Call to Order:  Mayor Shawaker called the meeting to order at 8:00 PM.
Present were Councilmembers Berry, Hansen, Irons, and Wegner. Also present
was Administrator Pratt, Rich Folkers of the Bugle, and a number of residents.

Approval of Agenda: The agenda was approved as posted without objection.

Approval of Minutes: Approval of the minutes was taken out of order.
- Councilmember Berry MOVED
That the minutes of the 01/14/2008 Regular Council Meeting be
approved as distributed with minor corrections. The motion was seconded by
Councilmember Wegner and PASSED unanimously.

- Councilmember Berry MOVED
That the minutes of the 02/11/2008 Regular Council Meeting be
approved as distributed with minor corrections. The motion was seconded by
Councilmember Irons and PASSED unanimously.

Public Hearings:

- Request for Variance: 4704 Clyde Ave. - Rodriguez/Schwartz — Lot under
8600 SF, Section403(c)(1)(1.1.3), requesting 120 SF deck in excess of 18%
lot coverage. - Mayor Shawaker called the hearing to order at 8:10 PM and
turned the chair over to Councilmember Irons, who introduced Setback
Advisory Committee (SAC) Chair Harry Gordon and asked that he present the
SAC report to the Council (the report is attached to these minutes).
Councilmember Irons asked if the floor area ratio (FAR) was an issue in
consideration of the application. Mr. Gordon said that the FAR was not an
issue. Councilmember Berry asked Mr. Gordon to explain the purpose behind
Section 403(c)(1)(1.1.3). Mr. Gordon replied that the intent was to recognize
the difficulty imposed by small lot area and to, for example, allow families
with homes on small lots to expand their homes to accommodate growing
families. Mr. Gordon further explained that there were three stages in the
review of any variance: first, the Council had to determine if the lot in
question had an “exceptional characteristic,” as defined in the code; then,
second, the Council had to determine if the “exceptional characteristic(s)”
created a hardship that rose to the level of warranting relief; and third, that
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the relief sought was reasonable and “in harmony with the general purposes
of” the ordinance. Mr. Gordon also commented that the consideration of a
request for a variance under the second and third stages is subjective.

Councilmember Irons then turned the floor over to the applicant, Mr.
Rodriguez, who thanked Mr. Gordon for his willingness to review the project
with him. Prior to the hearing, Mr. Rodriguez noted that concern had been
expressed regarding compliance with the 10-foot setback from the property
line on the westerly side of the property, and that field measurements
indicated that the closest the proposed deck would come would be 10.5 feet, so
it would be in compliance. Mr. Rodriguez told the Council that the grade of the
rear yard was irregular, that the existing steps were inadequate and in poor
repair, and that if a patio was to be installed — not requiring a variance as the
deck would - access to it from the rear door might itself exceed lot coverage
and require a variance, and that drainage would be a problem. Further, Mr.
Rodriguez noted that the neighbors did not object.

Councilmember Irons asked if there were any residents who wished to
comment. Mrs. Laura Retherford of 11209 Kenilworth Avenue, the neighbor
to the west of 4704 Clyde, stated that her property overlooked the
Rodriguez’s back yard and that her family had no objection to the deck, and
thought it would be a nice addition to Rodriguez’s home. Mrs. Retherford
further stated that she was concerned that a patio would result in drainage
problems, noting that there had been drainage problems in the past when the
house was being built.

Mrs. Keri Platais of 4700 Clyde Avenue, the neighbor immediately to the
east, asked how often variance requests under the small lot provision came
before the Council and was told that there had possibly been one or two over
the last five years. Mrs. Platais expressed no objection to the proposed deck.

Councilmember Irons reported that she had visited the site and noted the
lay of the land. Councilmember Irons then referred the Council to the case of
Montgomery County v. Rotwein of September 6, 2006 before the Court of
Special Appeals, saying that she felt bound by the language of the court that
set a high standard for granting a variance, including that mere convenience
met the standards for hardship and that the installation of a ground-level
patio seemed a reasonable alternative that would achieve the applicant’s
objectives without need of a variance

The applicant, Mr. Rodriguez, requested time to review the case
Councilmember Irons was referring to. Mayor Shawaker recessed the hearing
to allow the applicant to do so.
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Mayor Os Report

-  Mayor Shawaker reported that she had attended the Maryland Mayor’s
Annual Conference in Annapolis in early February, was attending the
Maryland Municipal league (MML) Legislative Committee meeting in
Annapolis, and had testified before legislative committees on a number of bills
of interest to the Town.

- The Mayor also reported that she had been negotiating with the distributer of
the Examiner newspaper regarding residents who did not want the paper
delivered to them and was told that they will exempt addresses if the Town
provides them with a list. The Mayor noted that she was working with the
Cub Scouts to get removal of old and rotting newspapers collected and
recycled as part of their Earth Day activities.

- Mayor Shawaker announced that she would stand for reelection in May.

Public Hearing, Continued
Mayor Shawaker turned the floor over to Councilmember Irons who

recognized Mr. Rodriguez. Mr. Rodriguez thanked the Council for giving him
time to briefly review the case of Rotwein v. Montgomery County. Mr.
Rodriguez noted that the use that he was seeking a variance for was
permitted under the Garrett Park Code; that state courts must give
substantial deference to an Appeals Board’s interpretation of the county’s
statutes; that the situation with Montgomery County was substantively
different from that in Garrett Park in that the legislative body, the Town
Council, was also the appeals board; and even though the language of the
County and Town statutes was nearly identical, there is at least the potential
for differing appeals board interpretations. The intention of the Garrett Park
Code’s small lot exception was to allow homeowners to expand permitted
uses, and that as a practical matter, a variance may well be required to
provide access to a patio if a variance for a deck is not granted.

Councilmember Irons asked if there were further comments or questions,

and hearing none MOVED

That application for a variance No. 020708-VAO1, relief from
Section 402(b)(3) Minimum combined setback under the provisions of
Section 403(c)(1.1.3) be denied as the Council finds no hardship for which
relief could be reasonably granted. Councilmember Wegner seconded the
motion. After brief discussion Councilmember Hansen MOVED

That the motion on the floor be TABL ED until the next regular
Council meeting in April so that Councilmember Mandel could participate in
the decision. The motion to table PASSED with Councilmembers Berry,
Hansen, and Wegner voting ‘Aye,” and Councilmember Irons voting ‘Nay.’

Action/Discuss ion:

- Adoption of Ordinance 2008-01: Amending the FY 2008 Operating & Capital
Budget - Mayor Shawaker asked Administrator Pratt to review the
amendments to Ordinance 2008-01, which had been introduced at the
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February Council meeting. After Administrator Pratt’s review
Councilmember Berry MOVED

That Ordinance 2008-01 be adopted as amended

- Amendment of Ordinance 2008-02: Amending Section 402 — Building Setback
Lines (b)(1)(1.1) “Front Yard Setback” - Councilmember Irons noted that
Town Attorney David Podolsky had sent a draft of a re-written Ordinance
2008-02 to the Town Office just prior to the meeting. Administrator Pratt
explained that ordinances related to zoning needed to be drafted in a more
comprehensive manner and under state law had to be submitted to the County
Council for comment after their introduction at least 30 days before to a
required public hearing on the ordinance is completed prior to its adoption.
After brief discussion Councilmember Irons MOVED

That Ordinance 2008-02, introduced at the February 11t Council
meeting be amended as proposed by the Town Attorney (a copy of the
amended ordinance is attached to these minutes), that a public hearing on the
amended Ordinance 2008-02 be held at 8:10 PM on Monday, April 14t a5 part
of the regular April Town Council meeting, and that the Town Attorney be
instructed to submit the amended Ordinance 2008-02 to the County Council at
least 30 days prior to the public hearing as required by Article 28, Section 8-
115.1 of the Maryland Code. Councilmember Wegner seconded the motion,
which PASSED unanimously.

Mayor Shawaker instructed Administrator Pratt to contact Town Attorney
Podolsky as soon as possible to let him know of the Council’s action and to
have him send the proper notification to the County Council.

- Introduction of Ordinance 2008-03: FY 2009 Operating & Capital Budget -
Mayor Shawaker asked that Administrator Pratt review the proposed FY
2009 budget. Councilmember Berry noted that the copy of the budget he had
received in the meeting packet sent out by the Town Office had failed to print
every other page. After a brief discussion, Mayor Shawaker suggested that
the introduction of the budget ordinance be moved to the April meeting, which
was agreed to without objection.

Town Administrator Report:
- Monthly Financial Report - Administrator Pratt reviewed the February
financial report with the Council.

Adjournment : The meeting was adjourned at 10:45 PM.

Respectfully submitted,
[TOWN SEAL]

Edwin Pratt, Jr., Clerk
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Subject: 47 04 Clyde Ave - Variance Application - Setback Advisory
Committee Report

In January 2008, the Town received a building permit application to add a deck
to the rear of the existing main building at the referenced address. The Setback
Advisory Committee (SAC) reviewed the application and determined that the
Town was unable to grant a permit because the lot coverage of the existing main
building is already 18% and the proposed deck would exceed the maximum
allowable without a variance.

The applicants have applied for a variance. The SAC has reviewed the variance
application and makes the following report:

The lot area is 6,772 SF and so this variance may be reviewed under ordinance
403(c)(1.1.8), which states that the exceptional characteristics standard of
403(c)(1.1), shall be deemed to have been met. In this case, with a variance, the
maximum allowable lot coverage under ordinance 403(c)(1.2.2) is 5% of 6,772
SF = 1693 SF. The existing house occupies 1,219 SF. The proposed deck would be
120 SF. The total lot coverage of the existing and proposed construction would
be 1,339 SF. Thus, the total lot coverage with the proposed deck would be
approximately 354 SF less than the maximum that could be allowed with a
variance.

Since the distance between the proposed deck and the side lot line varies, it is not
clear from the materials submitted if the side setback of the proposed deck will
maintain a minimum of 10 feet. The applicant can submit definitive
documentation that this setback will be maintained or, alternately, can change
the location of the deck to resolve this question. For example, if the deck was off
set by one foot from the side of the existing house, the Town would be assured
that the side setback was a minimum of 10 feet. The proposed deck meets the
requirement for setback from the rear property line.

The applicants must also demonstrate that an unusual practical difficulty or
undue hardship would exist if a variance is not granted. In addition, the
applicants must demonstrate that the relief sought "will be in harmony with the
general purposes of this ordinance and will not be contrary to the public interest"
[403(c)(1.2.3)]. In their zoning variance application, the applicants have
provided their approach to these two subjects. The assessment of these areas is
subjective in nature and must be determined by the Town Council, not the SAC.

Respectfully Submitted
Harry T. Gordon, FAIA, LEED AP

Chairman
GP Setback Advisory Committee
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Established Building Line Ordinance

Resolution/Ordinance No.: 2008-02
Introduced: 02/11/2008

Amended: 03/10/2008

Public Hearing: 04/14/2008 @ 8:10 PM

To Be Adopted: 04/14/2008 After Hearing
Effective Date: 05/05/2008

WHEREAS, Article 23A, Section 2(a) of the Maryland Code, grants to the
legislative body of every incorporated municipality in Maryland, including the
Town of Garrett Park, general power to pass such ordinances not contrary to the
Constitution of Maryland or public general law as they may deem necessary in
order to assure the good government of the municipality, to protect and preserve
the municipality’s rights, property, and privileges, to preserve peace and good
order, to secure persons and property from danger and destruction, and to
protect the health, comfort and convenience of the citizens of the municipality;
and

WHEREAS, Article 28, Section 8-115.1 of the Maryland Code authorizes
the legislative body of a municipal corporation within the Regional District to
regulate the construction, repair, erection or remodeling of single family
residential houses, buildings or other structures on land zoned for single family
residential use including, but not limited to, setback requirements; and

WHEREAS, Section 78-17 of the Charter of the Town of Garrett Park
authorizes the Council to pass ordinances not contrary to the Constitution and
laws of the State of Maryland or the Charter as it may deem necessary for the
good government of the Town,; for the protection and preservation of the Town’s
property, rights and privileges; for the preservation of peace and good order; for
securing persons and property from violence, danger or destruction; for the
protection and promotion of the health, safety, comfort, convenience, welfare,
and happiness of the residents and visitors in the Town and for such other police
or health matters as it may deem necessary; and

WHEREAS, the Town Council introduced the following ordinance in public
session on the 11t day of February, 2008; and

WHEREAS, the Town Council amended the following ordinance in public
session on the 10t day of March, 2008; and

WHEREAS, to comply with Article 28, Section 8-115.1 of the Maryland
Code, the following ordinance was submitted to the Montgomery County Council
onthe ___ dayof , 8008, for its comments; and
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WHEREAS, a public hearing on the proposed ordinance was held on the
day of , 8008; and

WHEREAS, the Town Council considered the following ordinance in public
session assembled on the day of , 8008; and

WHEREAS, it is the intent of the Town Council to limit the effect on the
established building line of a main building on an adjacent lot where such
building is set back more than 90 feet from the front lot line; and

WHEREAS, the Town Council finds that this ordinance will ameliorate the
“skewing” of the established building line where a main building on an adjacent
lot is set back an exceptional distance from the front lot line; and

WHEREAS, the Town Council finds that the ordinance as hereinafter set
forth is necessary for the good government of the Town; for the protection and
preservation of the Town’s property, rights and privileges; for the preservation of
peace and good order; for securing persons and property from violence, danger
or destruction; and for the protection and promotion of the health, safety,
comfort, convenience, welfare, and happiness of the residents and visitors in the
Town.

NOW, THEREFORE, the Town Council of the Town of Garrett Park does
hereby adopt the following ordinance:

AN ORDINANCE TO AMEND SECTION 402 OF THE TOWN
OF GARRETT PARK TOWN CODE TO ADD A NEW SECTION
402(b)(1)(1.4) TO PROVIDE, FOR THE PURPOSE OF
CALCULATING THE ESTABLISHED BUILDING LINE
SETBACK, THAT IF THE MAIN BUILDING ON AN
ADJACENT LOT IS SET BACK BY GREATER THAN 90
(NINETY) FEET, IT SHALL BE CONSIDERED TO BE SET
BACK BY 90 (NINETY) FEET

SECTION 1. BE IT ORDAINED AND ORDERED, this 12% day of May, 2008, by the
Town Council of the Town of Garrett Park, acting under and by virtue of the
authority granted to it by Article 23A of the Maryland Code, Article 28, Section
8-115.1 of the Maryland Code, and the Town Charter, Section 402 of Chapter 4 of
the Town Code is hereby amended to add a new Section 402(b)(1)(1.4) to read as
follows:
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Section 402. Building Setback Lines

* * *

(1) Setback from street.

(1.4) For the purposes of Section 402(b)(1)(1.1) and
402(b)(1)(1.2) of the Garrett Park Town Code, if the main building on an
adjacent lot is set back by greater than 90 (ninety) feet, it shall be
considered to be set back by 90 (ninety) feet.

* * *

SECTION 2. AND BE IT FURTHER ORDAINED AND ORDERED, this 12% day of
May , 2008, by the Town Council of the Town of Garrett Park, acting under and by
virtue of the authority granted to it by Articles 3A and 28 of the Maryland Code
and the Town Charter, that:

(1) Ifany partor provision of this ordinance is declared by a court of
competent jurisdiction to be invalid, the part or provision held to be invalid shall
not affect the validity of the ordinance as a whole or any remaining part thereof;
and

(2) This ordinance shall take effect on the day of , 2008.
ATTEST: TOWN OF GARRETT PARK
Edwin Pratt, Jr., Clerk-Treasurer Carolyn Shawaker, Mayor
Town of Garrett Park Town of Garrett Park

Bold and Underline  indicates new material
Double Underline indicates material currently underlined.
* * * indicates material unchanged




